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 1.  TIME:  8:30   CASE#: MSC18-00094 
CASE NAME: LOGAN VS. STEADFAST HILLTOP 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
May appear by Court Call.  (Also, see Line 12) 

  

 2.  TIME:  9:00   CASE#: MSC13-02527 
CASE NAME: STEA VS. JPMORGAN CHASE 
HEARING ON MOTION TO DISMISS FOR DELAY IN BRINGING ACTION TO TRIAL 
FILED BY LOIS L. BRADY 
* TENTATIVE RULING: * 
 
The Court continues the hearing on this motion to July 18, 2019 at 9:00 a.m. 

  

 3.  TIME:  9:00   CASE#: MSC13-02527 
CASE NAME: STEA VS. JPMORGAN CHASE 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The Court continues the case management conference to July 18, 2019 at 9:00 a.m. 

  

 4.  TIME:  9:00   CASE#: MSC14-00114 
CASE NAME: EAST BAY POOL VS. NAVIGATORS 
HEARING ON MOTION TO COMPEL PRODUCTION OF DOCUMENTS & DEPO 
FILED BY THOMAS SCHAUER 
* TENTATIVE RULING: * 
 
The trial of this case has been continued by stipulation of the parties to allow completion of 
discovery.  The trial attorneys for each party shall meet and confer in person to resolve 
the discovery disputes identified in both Lines 4 & 5, which the attorneys are optimistic they will 
be able to do. If they are unable to resolve the multiple issues in the two motions no later than 
September 1, 2019, they shall notify the Court, and the Court will appoint a Discovery Referee 
pursuant to CCP 638/639, as the Court lacks the time and resources to review and rule on the 
numerous discovery issues raised by the two motions.  

  

 5.  TIME:  9:00   CASE#: MSC14-00114 
CASE NAME: EAST BAY POOL VS. NAVIGATORS 
HEARING ON MOTION TO COMPEL COMPLIANCE WITH SUBPOENA 
FILED BY THOMAS SCHAUER 
* TENTATIVE RULING: * 
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See Line 5. 

  

 6.  TIME:  9:00   CASE#: MSC15-01451 
CASE NAME: ARMSTRONG VS. DALY 
HEARING ON MOTION FOR ORDER STRIKING OR TAXING COSTS 
FILED BY THOMAS E. DALY 
* TENTATIVE RULING: * 
 
The Motion is granted.  Defendant’s CCP 998 Offer to Compromise Plaintiff’s Complaint was 
accepted by Plaintiff.  Included in the offer was the provision:  “Each party to bear its own costs . 
. . . . . relating to the Complaint.”   Therefore, she waived her right to recover costs, assuming 
she was otherwise entitled to receive them. 

  

 7.  TIME:  9:00   CASE#: MSC15-01451 
CASE NAME: ARMSTRONG VS. DALY 
HEARING ON MOTION TO TAX COSTS 
FILED BY NYNA ARMSTRONG 
* TENTATIVE RULING: * 
 
The Motion is denied.  Defendant as the prevailing party at trial on his cross-complainant is 
entitled to recover his allowable statutory costs therefor, in the amount of $5,360.00 pursuant to 
his Memorandum of Costs. 

  

 8.  TIME:  9:00   CASE#: MSC15-01451 
CASE NAME: ARMSTRONG VS. DALY 
HEARING ON MOTION FOR SANCTIONS AGAINST PLAINTIFF AND HER ATTORNEY 
FILED BY THOMAS E. DALY 
* TENTATIVE RULING: * 
 
Sanctions are denied.  Sanctions are warranted under CCP 128.7 only when a totally frivolous 
or completely meritless position is taken, which is not the situation in this case. 

  

 9.  TIME:  9:00   CASE#: MSC16-02204 
CASE NAME: REPUBLIC VS. GONZALEZ 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY GONZALEZ, INC., JUAN B. GONZALEZ 
* TENTATIVE RULING: * 
 
 There are two motions for summary judgment/summary adjudication filed in this 
consolidated case.  The first motion is filed by the framing subcontractor on the home 
construction project in the case, Juan B. Gonzalez and Gonzalez Inc. (“Gonzalez”), as to the 
Complaint filed by Plaintiff Celerino Mejia (“Plaintiff” or “Mejia”).  In the same motion, Gonzalez 
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also moves for summary judgment as to the Complaint in subrogation filed by Plaintiff Republic 
Electric West (“REW”), the employer of Plaintiff Mejia.   

 The second motion is filed by the general contractor on the project, New American 
Group, Inc. (erroneously sued as New American Homes, Inc.) (“NAGI”) as to the Complaint filed 
by Plaintiff Mejia.  Like Gonzalez, NAGI also moves for summary judgment as to Complaint filed 
by REW.  If Gonzalez and REW have no liability to Plaintiff, then it follows they would have no 
liability to REW for subrogation of workers’ compensation benefits.   

 This court continued Gonzalez’s motion for summary judgment/summary adjudication 
until June 27, 2019, so that it could be heard in conjunction with NAGI’s motion.  The framing 
subcontractor (Gonzalez) and the general contractor (NAGI) make the same argument with 
respect to Plaintiff Mejia’s Complaint.  For this reason and given that there were additional facts 
in NAGI’s motion and in the responses thereto which the court wanted to consider, it made 
sense to this court to hear both motions together.  Since the court is reviewing the “totality of 
facts” in both motions and the responses thereto, it notes the following:  when it is referring to 
Gonzalez’s Separate Statement of Facts, the fact will be entitled “Gonzalez Fact __).  Likewise, 
when the court is referring to NAGI’s Separate Statement, the fact will be entitled “NAGI Fact 
__”).  Plaintiff Mejia has filed his own Separate Statement with respect to both the Gonzalez and 
NAGI motions.  Those facts will be entitled, “Mejia’s Separate Statement of Fact in Response to 
[Gonzalez’s or NAGI’s motion] Fact ___). 

 Having reviewed all motions, oppositions, responses, supporting documents, etc. and all 
evidence presented in this case, the court denies each Defendant’s motion for summary 
judgment/summary adjudication 

SUMMARY OF RELEVANT FACTS 

 This is a personal injury action arising from a work-related accident on November 20, 
2014.  Plaintiff Mejia fell from a second-floor landing in a home under construction at the 
Wisteria construction project in Concord, California.  (Gonzalez Fact No. 1 – Undisputed)  The 
Wisteria construction project involved the construction of 37 new homes in Concord, California.  
(Mejia’s Separate Statement of Facts in response to NAGI motion, Fact 1 -- Undisputed)   

THE ACCIDENT 

 The day of the accident was November 20, 2014.  Plaintiff was working on the second 
floor of a home under construction at the Wisteria project, referred to as Lot 2.  Lot 2 was the 
last home built in the project.  The plans called this home a “Type A” home.  Under the plans, 
a Type A home comprised a three-level home that included a vaulted ceiling above the foyer.  
The plans called for the installation of a light fixture in the foyer ceiling.  The plans also called for 
an intermediate landing in the foyer.  (Mejia’s Separate Statement of Facts in response to 
Gonzalez’s motion, Fact 23 -- Objection)   

 Mejia fell from an elevated landing onto the foyer floor.  The landing was approximately 
13 feet, 8 inches above the foyer floor.  Plaintiff suffered multiple crush injuries, including facial, 
skull and extremity fractures, and severe traumatic brain injury.  (Gonzalez Facts 1, 4 – 
Undisputed; NAGI Facts 6, 7 – Undisputed; Mejia’s Separate Statement of Facts in Response to 
Gonzalez’s motion, Fact 26 – Undisputed) 
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 No one saw Plaintiff fall.  Due to head trauma from his injuries, Plaintiff does not recall 
anything whatsoever about how the accident occurred.  He was discovered when his coworker 
heard something and went to investigate.  (Gonzalez Fact 3 – Undisputed; NAGI Fact 13 – 
Undisputed)  The coworker, Marin Mora (“Mora”), was working in the laundry room, away from 
the area where Plaintiff was working.   Mora did not see Plaintiff working or see Plaintiff’s fall.  
(NAGI Fact 14 – Undisputed; Gonzalez Fact 17 – Undisputed).  

 The existing scaffolding in the area where the fall occurred had two guardrails.  The 
guardrails were originally installed by Gonzalez, pursuant to Gonzalez’s contract with, and at the 
request of, the general contractor, NAGI, in July 2014.  (Gonzalez Facts 4, 6 – Disputed)  On 
the landing where Plaintiff was working at the time of the fall, there was an A-Frame ladder 
close to the guardrails.  There was also a drill and wires hanging from the ceiling down to the 
front entry way foyer of the property, just above where Plaintiff had fallen.  See Gonzalez Fact 
15 – Undisputed)   

 Theodore Allen Nasca (‘Nasca”), NAGI’s Superintendent on the project, arrived at the 
accident scene shortly after Gonzalez fell.   (NAGI Fact 15 – Undisputed)  Upon arrival, Nasca 
saw Plaintiff lying face down in a pool of blood on the ground near the entry, just below the 
second floor landing.  Nasca stayed with Mejia until the paramedics arrived.  (Mejia’s Separate 
Statement of Facts to Gonzalez’s motion, Fact 26; NAGI Fact 16 – Undisputed)   

 Thereafter, Nasca went up to the second floor landing to inspect the scene of the 
accident.  There, he saw a ladder, wires hanging from the vaulted ceiling and a detached mid-
rail.  (NAGI Fact 17 – Undisputed)  The mid-rail was disconnected from one post, with one nail 
in the detached end.  The opposite end of the mid-rail was toe-nailed to the post because the 
mid-rail itself was too short to span the full length of the landing.  (Mejia’s Separate Statement of 
Facts to NAGI’s motion, Fact 46 -- Disputed)  Toe-nailing is a technique where the carpenter 
drives nails into the edges of a board at angles to secure it to another board.  It was done here 
because the board used for the bottom guard rail was too short to overlap the stud to allow for 
proper nailing.  (Mejia’s Separate Statement of Facts to NAGI’s motion, Facts 46, 47 -- 
Disputed) 

 REW’s Safety Manger, Scott Stewardson (“Stewardson”), also visited the accident site at 
the Wisteria project, Lot 2, on November 20, 2014.  See Stewardson Decl., paragraphs 1-3.  
Stewardson confirms that the mid-rail on the second floor landing was toe-nailed on the left side 
and completely out of the wall on the right side.  The right side was lying against the landing 
floor.  See Stewardson Decl., paragraph 4. (Stewardson submits the identical declaration in 
opposition to both Gonzalez’s and NAGI’s motions for summary judgment.  See Stewardson 
Decl., filed March 13, 2019 and Stewardson Decl., filed June 13, 2019)   

 Nasca, contends that the guardrails were initially installed properly by Gonzalez and met 
OSHA standards.  See Matei Decl., Exhibit C (Nasca Depo. 72:3-6); see also Gonzalez Decl., 
paragraph 7.  In doing his daily safety inspections, Nasca observed the mid-rail of the landing 
from which Plaintiff fell, the day before the accident.  Nasca was certain there was nothing 
wrong with the bottom guardrail.  (NAGI Fact 10 – Undisputed)  Nasca testified: 

  Q: You went up to the landing the day before Mejia’s injury? 

  A: Yeah, absolutely. 
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  Q: And we can see two rails, correct, behind the ladder there? 

  .  . . 

  A: Yes. 

  Q: All right.  And the – the top rail is a top rail, a guardrail,    
   correct? 

  A: It is. 

  Q: And then below that is an angled rail, correct? 

  A: It is. 

  Q: And that’s a mid rail, right? 

  A: That is correct.   

  Q: All right.  The day before Mejia’s injury, did the mid-rail look   
   like this? 

  A: No.  It was installed. 

  Q: How do you know it was installed? 

 A: Because I walked up, through and around there.  If I would have saw this, 
 I would have ordered that to get reattached to this vertical member here.   

See Matei Decl., Exhibit C (Nasca Depo. 91:22-92:18, 87:3-17) 

THE PARTIES 

  1. The Electrical Subcontractor on the Project and Plaintiff Mejia’s Employer:  
Plaintiff REW   

 At all relevant times, Plaintiff Mejia was an employee of REW, a subcontractor of NAGI.  
(NAGI Fact 2 – Undisputed)  REW was the electrical subcontractor for the Project, whose duties 
included furnishing and installing all electrical services, wiring, receptacles, switches, conduits 
and other electrical fixtures.  (NAGI Fact 3 – Undisputed)   

 On the day of the accident, November 20, 2014, Mejia was working for REW installing 
electrical wiring and fixtures in one of the homes in the project, Lot 2.  (NAGI Facts 22, 23, 24 -- 
Disputed)  Whether Mejia took his instructions that day from REW or NAGI is disputed.  REW 
contends that Plaintiff received all instructions and directions from it.  (NAGI Fact 24 – Disputed)  
However, NAGI’s corporate representative, Julie Collier (“Collier”), testified that on November 
20, 2014, the day of the accident, Nasca instructed Mejia to install a light fixture in the vaulted 
ceiling above Lot 2’s entryway, which is what Mejia was doing at the time of his fall.  (NAGI 
Facts 22-24 – Disputed) 

 REW’s subcontract with NAGI required it to ensure the safety of its employees at the 
project.  The subcontract required REW to, “at its own cost and expense, protect its employees . 
. . from risk of death, injury, or bodily harm, arising out of or in any way connected with [REW’s] 
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work, and . . . strictly comply with all safety orders, rules, regulations, or other requirements . . . 
including but not limited to the federal and state OSHA regulations. . .”  (NAGI Fact 18 – 
Disputed)  The subcontract further provided that REW “shall conduct inspections to determine 
that safe working conditions and equipment exists and accepts sole responsibility for providing a 
safe place to work for its employees. . . for adequacy of and required use of all safety equipment 
and for full compliance with the safety rules.”  (NAGI Fact 19 – Disputed) 

 REW did have a safety inspector for the Wisteria Project, Michael Bloom (“Bloom”).  See 
2nd Matei Decl., Exhibit B (Bloom Depo. 27:8-12)  Bloom inspected the Wisteria project “at least 
two times per week” for a variable amount of time, between 20 minutes and 2 hours.  See 2nd 
Matei Decl., Exhibit B (Bloom Depo. 37:18-24; 38:3-7)  

 REW’s safety inspector, Bloom, and its Area Manager, Juan Carlos Piedra (“Piedra”), 
both testified that they had never seen Mejia step on a safety mid-rail.  See 2nd Matei Decl., 
Exhibit B (Bloom Depo. 80:3-5) and Exhibit C (Piedra Depo. 6:21-25; 61:12-62:6)  Piedra and 
Mejia were coworkers at REW for “about a year,” prior to Piedra’s promotion to Area Manager, 
so he was familiar with his work and safety habits.  See 2nd Matei Decl., Exhibit C (Piedra Depo. 
61:12-62:6)  

 REW’s insurance carrier paid workers’ compensation benefits to Mejia.  In its 
subrogation action, REW alleges that Mejia fell as a result of an improperly installed guardrail, 
which detached from its position.  REW blames both the framing contractor, Gonzalez, for the 
negligently installed safety mid-rail and NAGI for failure to inspect the work of its subcontractors 
to ensure the safety of the job site.  NAGI Fact 30 – Undisputed)   

  2. The Framing Subcontractor:  Gonzalez  

 Gonzalez was the framing subcontractor for the project.  (NAGI Fact 4 – Undisputed)  
Gonzalez’s duties included furnishing and installing temporary safety guardrails in the homes 
under construction at the Wisteria project.  (NAGI Fact 5 – Undisputed)  Gonzalez’s subcontract 
with the general contractor, NAGI, provided, in relevant part, that Gonzalez would “supply and 
install proven temporary safety rails” . . . “which shall comply with OSHA requirements 29 CFR 
926.502 (fall protection). . . as it relates to guardrails. . .”  See Mejia’s Separate Statement of 
Facts in response to Gonzalez’s motion, Fact 9 – Undisputed) 

 Gonzalez installed the temporary safety guardrails at the home (Lot 2) where Mejia fell, 
in or around the end of July 2014.  (Gonzalez Fact 6 – Disputed)  Gonzalez’s employee, Octavio 
Duarte (“Duarte”), installed the safety mid-rail at Lot 2.  See Declaration of David Winnett, filed 
March 14, 2019 (“1st Winnett Decl.”), Exhibit 3 (Duarte Depo. 28:13-16; 28:20-22; 29:4-6; 39:12-
13; Declaration of Kevin Clarke (“Clarke Decl.”), Exhibit 5 (Duarte Depo. 26:19-24; 28:5-29:6; 
39:2-40:2)  A guardrail system typically consists of 2’ by 4’ wooden boards connected at each 
end by two or three nails to a post.  (Mejia’s Separate Statement of Facts to NAGI’s motion, 
Fact 6 – Undisputed)   

 There were two guardrails installed to prevent workers from failing from the landing on 
which Plaintiff was working on the day of the accident, one at 42 inches from the elevated 
landing floor and one at 24 inches.  (Gonzalez Fact 4 – Disputed)  The height of the guardrails is 
dictated by Cal/OSHA regulations and the general contractor who is responsible for insuring 
compliance with the Cal/OSHA regulations, NAGI.  (Gonzalez Facts 5, 7 – Undisputed that the 
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height of guardrails is controlled by Cal/OSHA regulations.  Whether the general contractor or 
Gonzalez was the one responsible for compliance with the regulations is disputed)  See also 2nd 
Matei Decl., Exhibit A (Nasca Depo. 72:4-11)  

 How much weight the mid-rail should be able to hold is also disputed.  Plaintiff’s expert, 
Gerald R. Fulghum (“Fulghum”), testified that the mid-rail should be able to hold “between 225 
to 300 lbs.” and “must withstand downward forces as well as outward forces.”  See Fulghum 
Decl., paragraphs 14-17.  Gonzalez’s own Field Safety Manual required “all railings to withstand 
200 pounds.”  (Mejia’s Separate Statement of Facts in response to Gonzalez’s motion, Fact No. 
12 – Undisputed)      

 Gonzalez’s employee, Duarte, who installed the mid-rails at the Wisteria Project, testified 
that the mid-rail was only intended “to prevent a lateral fall” and did not need to support at least 
150 lbs.  See 1st Winnett Decl., Exhibit 3 (Duarte Depo. 39:20-22; 53:17-24; 54:4-8)   

 Gonzalez’s foreman on the Wisteria project was Miguel Magana (“Magana”).   Magana’s 
duties included supervising the safety on the job site and doing daily safety inspections.  See 1st 
Winnett Decl., Exhibit 9 (Gonzalez Decl., page 37:12-38:8; 102:19-21) and Exhibit 3 (Duarte 
Depo. 62:9-16)  Magana also testified that the safety mid-rails were “not made for down weight.”  
“They are built for push.”  See Winnett Supplemental Decl., Exhibit 1 (Magana Depo. 37:4-13) 

 Magana and Theodore Nasca (“Nasca”), NAGI’s superintendent on the Wisteria project, 
both testified that the guardrails were initially installed properly by Gonzalez and met OSHA 
standards.  See Matei Decl., Exhibit C (Nasca Depo. 72:3-6); see also Gonzalez Decl., 
paragraph 7; Winnett Supplemental Decl., Exhibit 1 (Magana Decl., 43:9-44:4) 

 During the three months between the completion of Gonzalez’s framing work, including 
the installation of the guardrails, and the November 2014 accident, numerous trades accessed 
the area where the guardrails were installed. (Gonzalez Fact 8 – Undisputed)  The 
superintendent on the project, Nasca, “organized, coordinated and scheduled all of the trade 
contractors” and inspected the project on a daily basis.  (Gonzalez Fact 10 – Undisputed)  
These trades included workmen performing staking, concrete workers, roofers, siding/stucco 
installers, plumbers, HVAC installers, straight-edging workers, electricians, insulation installers, 
drywall, tape/texture, base over, and painters, to name a few.  See Gonzalez Decl., 
paragraph 6.   

 Gonzalez contends that it is not uncommon for another trade to remove the safety 
railings to facilitate the movement of their materials into the home, particularly homes of more 
than one floor, which can be difficult to access.  (Gonzalez Fact 9 – Disputed).  Gonzalez 
testified:  “I have personally witnessed multiple times over my 30 years of framing, other trades 
removing safety railings, including specifically drywall, plumbing and electrical subcontractors.  
They do this to facilitate movement of their materials into the home, and some homes, 
particularly, homes of more than one floor can be difficult to access.”  See Gonzalez Decl., 
paragraph 6. 

   NAGI’s superintendent, Nasca, confirmed that other trades would take down the 
guardrails.  It was his job (and Gonzalez’s) to make sure they were put back up.  (Gonzalez’s 
Fact 9 – Disputed); see also Matei Decl., Exhibit C (Nasca Depo. 43:17-44:16; 72:3-14); 2nd 
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Matei Decl., Exhibit A (Nasca Depo. 53:13-54:9)  Nasca testified about one time on the Wisteria 
project when another trade removed a guardrail: 

Q: So other than the rail involved in Mejia’s injury, did you ever direct anyone 
 to fix a guardrail? 

A: I directed them to reinstall one that was removed for access.  If you 
needed access through a window, whatever it was, put it back. 

See 2nd Winnett Decl., Exhibit 1 (Nasca Depo. 75:11-16) 

 However, Gonzalez testified that his company was never advised by anyone, including 
Nasca, that any of the guardrails were in any way inadequate or not in full compliance with 
Cal/OSHA requirements.  See Gonzalez Decl., paragraph 7. 

 Plaintiff points out that Gonzalez’s foreman, Magana, left the Wisteria Project in October 
2014, several weeks before Mejia was injured.  See Winnett Supplemental Decl., Exhibit 1 
(Magana Decl. 23:19-20)  Plaintiff contends that there is no evidence that anyone else fulfilled 
Magana’s responsibilities in his absence.   

  3. The General Contractor:  NAGI  

 Defendant NAGI was the general contractor for the Wisteria home construction project.  
(NAGI Fact 1 – Undisputed)  The superintendent of the project was Theodore Nasca (“Nasca”).  
(Gonzalez Fact 9 – Undisputed)  He made “all the construction decisions on the project.”  See 
1st Winnett Decl., Exhibit 1 (Nasca Depo. 33:3-5)  

 In addition to being the superintendent at the job site, Nasca was also  the person with 
complete control over safety.  Nasca was tasked with ensuring compliance with workplace 
safety rules and OSHA regulations, immediately abating safety hazards, performing daily safety 
inspections and holding safety meetings.  (NAGI Fact 20 – Undisputed)  Nasca also had the 
power to block access to areas that he deemed dangerous in order to fix any unsafe conditions.  
(Mejia’s Separate Statement of Facts to NAGI’s motion, Facts 11, 12)  Nasca was the person 
either a NAGI employee, a laborer, or a subcontractor’s employee, was supposed to come to, if 
he or she saw an unsafe condition.  See Declaration of John Holman (“Holman Decl.”), Exhibit B 
(Nasca Depo. 36:5-11; 43:20-44:6)   

  With respect to the guardrails, NAGI did not install any of the guardrails at the Wisteria 
project; Gonzalez did.  It is undisputed that NAGI was unaware of any issues with the guardrails 
prior to the accident.  (NAGI Facts 11, 12 – Undisputed) 

 However, Nasca was in charge of inspecting the condition of the guardrails and also 
inspecting them for necessary maintenance.  He had the job to determine whether the 
guardrails at the Wisteria project complied with OSHA standards.  Nasca testified: 

Q:  And then, so who, at the Wisteria project, was in charge of determining 
whether the guardrail that Gonzalez installed complied with OSHA 
standards? 

  A: That would be me. 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   06/27/19 

 
 

- 9 - 

  Q: At the Wisteria project, who did NAGI employ to inspect the   
   guardrails for maintenance issues? 

  A: Me.  I represent them in all – every avenue there is. 

See 2nd Matei Decl., Exhibit A (Nasca Depo. 72:3-11)   

 Nasca testified that if he saw a defective guardrail, he could order someone to correct it, 
and did this once before Mejia’s injury.  Or, he would “grab a hammer and nail and I’d reinstall 
it.”  If Nasca saw a midrail connected by one nail (as it was in this case), Nasca would have 
ordered someone to fix it.  (Mejia’s Separate Statement of Facts to NAGI’s motion, Facts 13-15, 
18-24; Gonzalez Fact 11 – Undisputed); see also 2nd Matei Decl., Exhibit A (Nasca Depo. 43:20-
45:1; Winnett Decl., filed June 13, 2019 (2nd Winnett Decl.), Exhibit 1 (Nasca Depo. 43:20-45:7; 
61:21-62:12) 

 Nevertheless, Nasca admits that he did not know what OSHA required regarding:  (1) 
the height of the guardrails, (2) the kind of material to be used for a guardrail; (3) whether toe 
boards were needed on elevated platforms; (4) the weight the guardrails were supposed to 
support, and (5) whether the guardrails were supposed to support downward or vertical force.  
See 2nd Winnett Decl., Exhibit 1 (Nasca Depo. 46:22-47:11; 49:13-21; 52:19-24; 56:9-15; 57:21-
24; 57:25-59:12)  He also did not document his daily safety inspections.  See 2nd Winnett Decl., 
Exhibit 1 (Nasca Depo. 64:1-12; 64:16-17)   

 Significantly, Nasca testified that a toe-nailed mid-rail was “very strong” and was of “very 
little” concern to him since the mid-rail would have provided “lateral support.”  See 2nd Winnett 
Decl., Exhibit 1 (Nasca Depo. 131:2-132:1)  If he had seen the mid-rail connected by one nail, 
he would have ordered someone to “get another nail in that.”  See 2nd Winnett Decl., Exhibit 1 
(Nasca Depo. 134:19-1)  However, Nasca admitted that he did not see the defective mid-rail, 
which became detached on November 20, 2014.  As to the missing nails on the mid-rail at 
issue, Nasca testified:  “But basically, I wouldn’t have looked that close, because my deal was, 
were they up.  And to me, they were up.  You had a mid-span rail there. . .”  See 2nd Winnett 
Decl., Exhibit 1 (Nasca 135:2-4)  He continued: 

  Q: Okay.  Do you specifically remember seeing how many nails – 

  A: Not specifically. 

  Q: -- were in the mid-rail? 

  A: Not specifically.  I – all’s I want to know is, it’s up and it’s    
   what it needs to be.   

See Holman Decl., Exhibit B (Nasca Depo. 93:19-24) 

  Q: -- did you test the rails shown in 2-14? 

  A: Test? 

  Q: Yeah.  Did you check them to see how much weight they could   
   bear? 
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  A: Absolutely not.  I wanted to make sure they were installed. 

  Q:   All right.  So you eyeballed them? 

  A: Yes.  While walking through the – my – while walking and    
   doing my inspections, they were installed.  That’s my concern   
   list.   

See Holman Decl., Exhibit B (Nasca Depo. 94:3-12) 

 While disputed by REW, NAGI contends that Nasca directed the electrical work done at 
the Wisteria project.  Nasca gave REW’s employee, Mejia, instructions on what work to do at 
Lot 2 on November 20, 2014.  (NAGI Facts 22-24 – Disputed)  Mejia was told to install a light in 
the vaulted ceiling over the foyer.  (NAGI Facts 22-24 – Disputed) 

PLAINTIFFS’ COMPLAINTS AND THEIR CONSOLIDATION 

 Plaintiff Mejia filed his action on November 15, 2016.  The Complaint essentially alleges 
negligence.  There are four causes of action pled against Gonzalez and NAGI:  negligence (first 
cause of action); negligence per se (third cause of action); negligent exercise of retained control 
(fourth cause of action) and negligent hiring, training, supervision and retention (fifth cause of 
action).  See Gonzalez RJN, Exhibit A.  

 REW also filed suit on November 15, 2016 in subrogation against NAGI, seeking to 
recover workers’ compensation benefits paid to Plaintiff.  See Gonzalez RJN, Exhibit B.   

 On May 24, 2017, the court consolidated Plaintiff’s action with REW’s subrogation 
action.  See Clarke Decl., Exhibit 8.   

THE EXPERT TESTIMONY 

PLAINTIFF MEJIA’S EXPERTS 

  1. Gerald R. Fulghum  

 Plaintiff Mejia’s expert is Gerald R. Fulghum.  The Fulghum declaration is filed in 
opposition to both Gonzalez’s and NAGI’s motions for summary judgment/summary 
adjudication.  Fulghum is a Safety and a Board Certified Safety Professional with significant 
experience in construction safety.  See Fulghum Decl., paragraphs 1-5.  Fulghum bases his 
opinions on his personal inspection of the site of Plaintiff’s fall on February 9, 2019 (three years 
after the accident) and a review of additional materials, including photographs of the accident 
scene and deposition testimony.  See Fulghum Decl., paragraph 6-8.  From his review of the 
materials in this case, Fulghum describes the state of the accident scene and the mid-rail 
immediately after the accident.  The mid-rail had been toe-nailed at the end opposite from the 
one that dislodged, and the dislodged end had only been secured with one nail rather than the 
required two.  See Fulghum Decl., paragraphs 9-12.   

 Fulghum then set out the relevant rules for installation of guardrails.  Gonzalez’s own 
safety rule required:  “All railings shall be able to withstand 200 pounds of pressure at any 
point.”  OSHA rules require a middle guardrail or “mid-rail” to withstand at least 150 pounds in 
any direction at any point along the mid-rail.  See 29 CFR 1926.502 (federal rule); 8 CCR 
1620(d) (Cal/OSHA rule)  According to Fulghum, “industry standards provide that a mid-rail of 
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the specified material, and properly nailed, would provide a safety factor of 1.5-2.0.  This simply 
means that, based on the OSHA standard, a properly installed mid-rail would withstand 225-300 
pounds of downward force (150 lbs. x 1.5-2.0 = 225-300) before failure.”  Fulghum notes that 
Mejia weighed approximately 183 lbs. when he arrived at the emergency room on November 20, 
2014.  See Fulghum Decl., paragraph 16. 

 Fulghum states that there is no doubt that the guardrail was negligently installed 
because in order to meet the above requirements, “a guardrail installer needed to use at least 
two nails on each end of a mid-rail to connect them to the wall studs, and the board needed to 
be long enough to allow for the ends of the mid-rail to fully overlap the wall studs.  Neither of 
these requirements were met on the landing above where Mr. Mejia was found.”  See Fulghum 
Decl., paragraph 18.  Fulghum concludes that Gonzalez breached the standard of care of a 
reasonable framing contractor.  See Fulghum Decl., paragraphs 22-23.  

 Fulghum also opines that the improperly installed mid-rail would have been “readily 
discoverable” by inspection.  “At the very least, a proper inspection would have revealed that the 
board was too short for the span, since it was toe-nailed at one end, and that it had only been 
secured by one nail on the end that collapsed.”  See Fulghum Decl., paragraph 21.  Fulghum 
also concludes that NAGI breached the standard of care of a reasonable general contractor by 
failing to ensure that the mid-rail on the landing was properly secured.  See Fulghum Decl., 
paragraph 29.   

  2. Mark Shattuck 

 Mark Shattuck (“Shattuck”) is an accident reconstructionist and bioengineer.  See 
Shattuck Decl., paragraphs 1-3.  The Shattuck declaration is filed in opposition to both 
Gonzalez’s and NAGI’s motions for summary judgment/summary adjudication.  See Shattuck 
Decl., filed March 14, 2019 and Shattuck Decl., filed June 13, 2019.  Shattuck bases his opinion 
on his review of the materials in this case and his personal inspection of the site of Plaintiff’s fall 
(which also occurred on February 9, 2019).  See Shattuck Decl., paragraphs 4-6.    
  

 From the materials, Shattuck details the scene of the accident and evidence from the 
medical records about Mejia’s injuries to form his conclusion.  See Shattuck Decl., paragraphs 
7-9.  Shattuck opines that Mejia stepped on the mid-rail to reach for something.  He did not fall 
from the ladder on the landing.  See Shattuck Decl., paragraphs 10-11.  Shattack opines, as 
follows:  

 Based on the injuries suffered by Mr. Mejia, the presence of the top rail, and the location 
where he was found, I have concluded to a reasonable degree of biomechanical probability that, 
immediately before the fall, Mr. Mejia placed his foot on the right side of the mid-rail (which was, 
at that time, in place) consistent with reaching for something.  As he did so, his center of mass 
was elevated above the top rail.  His body weight and direction of force displaced the right side 
of the mid-rail inward and downward, causing him to lose his balance, tumble forward over the 
top rail, and fall headfirst to the floor, leading with his head and upper body, and landing on the 
left side of his head and left upper body.  See Shattuck Decl., paragraph 10.   

PLAINTIFF REW’S EXPERT 
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  1. William Dexter 

 William Dexter (“Dexter”) is the former Director of the California Center for Construction 
Education for the College of Architecture and Environmental Design at California Polytechnical 
State University in San Luis Obispo, California.  Since 1982, Dexter has also been the owner 
and principal of W.F. Dexter Company, a company that provides construction management and 
management consulting services.  Dexter is, inter alia, a general contractor, an expert 
consultant for the California and Nevada Contractors’ State License Boards, an approved 
provider of continuing education for contractors, architects and lawyers, a construction industry 
spokesman, a mediator, arbitrator and an author of books and seminars relating to construction.  
See Dexter Decl., paragraphs 1-4.  Dexter’s declaration is filed in opposition to both Gonzalez’s 
and NAGI’s motion for summary judgment/summary adjudication.  See Dexter Decl., filed March 
13, 2019 and Dexter Decl., filed June 13, 2019. 

 Like the other experts, Dexter reviewed all the materials in this case.  See Dexter Decl., 
paragraph 5.  Dexter concluded that “Mejia was not on the ladder when he fell from the landing 
as it would have been lying on the floor.  For every force there is an equal and opposite force.”  
See Dexter Decl., paragraphs 6-10.  Rather, Dexter concludes: 

The scene describes a sequence of events that included Mejia, prior to the fall, 
climbing down the ladder, getting down on his hands and knees at the edge of 
the landing to observe the entangled wire conductors, and while trying to free-up 
the obstruction, positioned his center of gravity over the edge of the landing 
between the mid-rail and top guardrail and started to fall.  In an effort to stop his 
fall, he either grabbed the railing on his way down or his body weight, while 
falling, dislodged its attachment, and he fell to the lower landing, 8 feet below his 
perch.   

See Dexter Decl., paragraph 11.  

 As set out below, the Dexter Declaration is inadmissible, as he is not a qualified expert 
on accident reconstruction and therefore cannot offer an opinion on the reason for Plaintiff’s fall.   

PROCEDURAL ISSUE 

 On June 13, 2019, Plaintiff Mejia submitted a Supplemental Opposition to Gonzalez’s 
Motion for Summary Judgment/Summary Adjudication, which included a Supplemental 
Declaration of David Winnett.   

 Gonzalez has objected to these additional papers, as they were filed after the completed 
briefing of the Gonzalez summary judgment motion.  The court’s order continuing the Gonzalez 
motion did not allow for Plaintiff to file any supplemental opposition, nor do the California Rules 
of Court permit a supplemental pleading.  See Cal. Rule of Court, Rule 3.1350. 

 While ordinarily this court would frown upon any supplemental briefing, it will allow it 
here.  In continuing Gonzalez’s motion, the court’s intention was to hear NAGI’s motion in 
conjunction with Gonzalez’s since the parties were making the same argument with respect to 
causation as to all of Mejia’s causes of action.  The court deliberately wanted to review all of the 
evidence presented by both Defendants in determining the causation issue, given the unique set 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   06/27/19 

 
 

- 13 - 

of facts in this case.  Because Plaintiff could have submitted the evidence and argument in 
opposition to NAGI’s motion on causation, there is no harm to allowing it in this form. 

EVIDENTIARY OBJECTIONS 

GONZALEZ’S OBJECTIONS TO MEJIA’S EVIDENCE   

 Gonzalez objects to the expert declarations offered by Plaintiff Mejia in opposition to 
Gonzalez’s motion for summary judgment/summary adjudication.  The objections are overruled 
in their entirety.  The court finds that the experts are competent to provide the testimony they do.  
Their conclusions are based on facts in the record.  The fact that there are contrary facts (and 
even contrary expert conclusions) only highlights the disputes of fact that will need to be 
resolved by the jury. 

GONZALEZ’S OBJECTIONS TO REW’S EVIDENCE   

 The objections to the expert declaration of Dexter is sustained on the grounds that he 
lacks sufficient expertise in accident reconstruction to opine about the cause of Mejia’s accident.  
See Evid. Code Section 720.  

 The objections to the Stewardson declaration are sustained.  Page 2, lines 23 through 
27 and Exhibit A of the Stewardson declaration are inadmissible.  Exhibit A is not properly 
authenticated and appears to have been altered by Stewardson.   

NAGI’S OBJECTIONS TO MEJIA’S EVIDENCE 

 NAGI has also objected to the expert declarations of Fulghum and Shattuck.  The 
objections are overruled in their entirety.  

REW’S OBJECTIONS TO GONZALEZ’S EVIDENCE 

Declaration of Juan Gonzalez 

 Gonzalez Decl., paragraph 4, lines 11-15 and Exhibit A:  Overruled 

 Gonzalez Decl., paragraph 6, lines 20-25:  Sustained – no personal knowledge 

 Gonzalez Decl., paragraph 6, page 2, line 25 to page 3, line 2:  Overruled 

Declaration of Lorena Matei (1st Matei Decl.) 

 Matei Decl., Exhibit C:  No citation to Nasca’s deposition is provided. 

MEJIA’S OBJECTIONS TO GONZALEZ’S EVIDENCE 

Declaration of Lorena Matei (1st Matei Decl.”)  

 Plaintiff objects to certain facts based on the Mejia’s own deposition testimony, attached 
as Exhibit A to the 1st Matei Decl.  See Objection No. 6.  This objection is overruled.   

 Plaintiff objects certain facts based on Exhibit B to the 1st Matei Decl. (excerpts from 
Mora’s deposition) because they lack foundation.  See Objections 8, 9.  Objection 8 is sustained 
as to the phrase, “following hearing a helmet fall to the floor.”  That phrase is not supported by 
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Mora’s deposition testimony.  The objection is otherwise overruled. Objection 9 is sustained, as 
lacking foundation and as a legal conclusion.  

 Plaintiff objects to certain facts based on Exhibit C to the 1st Matei declaration (excerpts 
from Nasca’s deposition) because there were many omitted pages from Nasca’s deposition in 
the Exhibit.  See Objections 1-5, 7.  Matei submitted a 2nd Matei Decl., adding those pages and 
correcting the objections to the “facts.”  See 2nd Matei Decl., Exhibit A.   

 Plaintiff objects to certain facts based on Exhibit D to the 1st Matei declaration (excerpts 
from the Bloom Depo.) because they lack foundation.  See Objection 3.  This objection is 
overruled.  

Declaration of Juan Gonzalez  

 Plaintiff objects to certain facts based on paragraph 6 of the Gonzalez Decl.  See 
Objection 3.  This objection is overruled.   

MEJIA’S OBJECTIONS TO NAGI’S EVIDENCE 

Declaration of Kevin Clarke 

 Plaintiff objects to Exhibit 2 to the Clarke Decl. (excerpts from Nasca’s deposition) on 
unspecified grounds.  See Objections 1, 2.  These objections are overruled.  

 Plaintiff objects to Exhibit 4 to the Clarke Decl. (Plaintiff’s Responses to NAGI’s Form 
Interrogatories).  See Objections 3, 6.  The objections are overruled.   

Declaration of Steven Spencer 

 Plaintiff objects to paragraph 4 and Exhibit A and B to the Spencer Decl. on the grounds 
of hearsay and legal conclusion.  See Objections 1, 2, 4 and 5.  The objections are overruled.   

DEFENDANTS’ MOTIONS FOR SUMMARY JUDGMENT/SUMMARY ADJUDICATION AS TO 
PLAINTIFF MEJIA’S CLAIMS 

CAUSATION 
 Both Defendants move for summary judgment/summary adjudication as to Plaintiff 
Mejia’s Complaint on the ground that each and every claim for negligence lacks causation.  The 
elements of a cause of action for negligence are:  (1) a legal duty to use due care; (2) a breach 
of such legal duty, and (3) the breach as the proximate or legal cause of the resulting injury.  
See Evan F. v. Hughson United Methodist Church (1992) 8 Cal.App.4th 828, 834; Ladd v. 
County of San Mateo (1986) 12 Cal.4th 913, 917-918.  While legal duty is a question of law for 
the court, a plaintiff is required to prove both the breach of the legal duty and its proximate 
causation for the resulting injuries.  Speculation does not establish causation.  See Saelzler v. 
Advanced Group 400 (2001) 25 Cal.4th 763, 774-776. 
  
 Both Defendants rely on several cases to show that summary judgment is appropriate if 
causation is speculative.  In Leslie G. v. Perry & Associates (1996) 43 Cal.App.4th 472, a plaintiff 
was raped in an apartment complex parking lot.  She sued the landlord, claiming that the rape 
resulted from the landlord’s negligent failure to repair a broken gate.  The trial court granted 
summary judgment, finding that the alleged causation was a matter of pure speculation.   
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 On appeal, the Court of Appeal affirmed, writing: 
 
 In this case, no one (other than the rapist, who has never been caught) knows how the  
 rapist got into or out of the garage.   Although the three access doors to the garage were 
 closed on the day of Leslie’s rape, no one knows whether they were closed or propped 
 open on the night of the rape.  No one knows whether the rapist followed another  
 tenant in through the front door and then found his way down to the garage.  No one 
 knows whether the rapist somehow obtained a key to the premises (he could have found 
 a lost key or stolen one from another tenant).  These unknowns are significant because, 
 had the gate been operating properly, the rapist still could have entered the garage.   
 
Id. at 483-484.   
   
 Hence, the Court concluded:  “In short, there simply is no evidence from which to infer 
causation.”  Id. at 484.   
  
 In Peralta v. Vons Companies, Inc. (2018) 24 Cal.App.5th 1030, a plaintiff slipped and fell 
in a grocery store and sued the grocery store, claiming its negligence caused her fall.  At 
deposition, plaintiff admitted she did not see anything on the floor but testified that “she felt as 
though her foot slid on some sort of oil or grease.”  Id. at 1032. The trial court granted defendant 
Vons’ motion for summary judgment on the ground that plaintiff “failed to produce any evidence 
that the floor was wet with water, grease, oil, or any other substance.”  Id. at 1034.   
 
 The Court of Appeal affirmed the trial court’s ruling.  It explained:  “To meet its burden of 
proof, a plaintiff must introduce evidence which affords a reasonable basis for the conclusion 
that it is more likely than not that the conduct of the defendant was a cause in fact of the result.  
A mere possibility of such causation is not enough; and when the matter remains one of pure 
speculation or conjecture, or the probabilities are at best evenly balanced, it becomes the duty 
of the court to direct a verdict for the defendant.”  Id. at 1035.   
 
 Applying this standard to the facts of the case, the Court concluded:  

Without any evidence showing that a slippery substance was in fact on the floor 
at the time [plaintiff] fell, or that others had slipped in the same location, there is 
no legitimate basis to support the inference that Von’s breach caused [plaintiff] to 
fall.  Speculation does not establish causation; we therefore conclude that there 
is no admissible evidence to create a triable issue of material fact as to whether 
Vons was on constructive notice that the floor was slippery or otherwise 
dangerous. 

Id. at 1036.   
   
 NAGI also relies on Seabright Insurance Co. v. US Airways, Inc. (2011) 52 Cal.4th 590, 
which is not relevant here.  In Seabright, an employee of a contractor was injured when his hand 
was caught in an airport conveyer’s moving parts.  The conveyer lacked certain safety guards 
required by Cal/OSHA regulations.  The employee sued the hirer of the contractor, alleging 
causes of action for negligence and premises liability.  Id. at 594-595.   
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 Relying on Privette v. Superior Court (1993) 5 Cal.4th 689 and Hooker v. Department of 
Transportation (2002) 27 Cal.4th 198, 213, the trial court had granted summary judgment for 
defendant US Airways on the grounds that there was no evidence that US Airways “affirmatively 
contributed” to plaintiff’s accident.  The Court of Appeal reversed the trial court, holding that, 
under Cal/OSHA, US Airways had a nondelegable duty to ensure that the conveyer had safety 
guards, and the question of whether the airlines failure to perform this duty “affirmatively 
contributed” to plaintiff’s injury is a triable issue of fact.  Id. at 595.  The California Supreme 
Court granted defendant’s petition for review to resolve the conflict among the Courts of Appeal 
“as to how [the Court’s] holdings in Privette, supra, 5 Cal.4th 689 and Hooker apply when the 
hirer of the independent contractor has failed to comply with Cal/OSHA regulations, and the 
court followed a line of decisions holding that such omissions can expose the hirer to liability.”  
Id. at 595.  Hence, the issue in Seabright does not pertain to causation.   
 
 Just as in Leslie G. and Peralta, Defendants contend that there is no evidence as to 
the proximate cause of Plaintiff’s fall.  Plaintiff has no memory of it.  No other worker was 
present, leaving nothing but pure speculation as to causation.  And, even if one side of the 
guardrail was detached after the accident, how that could have contributed to Plaintiff’s fall is 
itself mere speculation.   
 
 The court disagrees.  Causation is ordinarily a question of fact for the jury.  See Ortega 
v. Kmart Corp. (2001) 26 Cal.4th 1200, 1208-1209, 1212-1213.  Circumstantial evidence is 
permitted to create a triable of fact as well as inferences from direct evidence.  Indeed, the law 
makes no distinction.  See CACI 202; Coffey v. Shiomoto (2015) 60 Cal.4th 1198, 1213-1214.  
“As a general matter, evidence may be admitted if relevant, and relevant evidence means 
evidence. . . having any tendency in reason to prove or disprove any disputed fact that is of 
consequence to the determination of the action.  The test of relevance is whether the evidence 
tends, logically and naturally, and by reasonable inference to establish material facts . . .”  
See Coffey, supra, 60 Cal.4th at 1213.  The trial court has broad discretion to determine the 
relevance of evidence, and the appellate court will not disturb the court’s exercise of that 
discretion unless it acts in an arbitrary, capricious or patently absurd manner.  Id. at 1213. 
 
 As set out below, there is sufficient evidence of liability as to both Defendants. 
 
GONZALEZ 
 
 It is undisputed that Gonzalez was the framing subcontractor for NAGI on the Wisteria 
Project and that it installed the safety guardrails in Lot 2, including the mid-rail at issue.  It is also 
undisputed that the safety mid-rail was connected the day before the accident and detached the 
day after the accident.  It is also undisputed that the mid-rail was negligently installed since 
there was only one nail holding the mid-rail in place on the side that detached, and the rail was 
too short for the span.  From these undisputed facts, it is clear that the negligently installed 
guardrail was involved in the accident.  Regardless of how the accident happened (except 
suicide, for which there is no evidence), the guardrail should have prevented the fall.   
  
 It is disputed whether Gonzalez initially installed the guardrails properly and in 
compliance with Cal/OSHA regulations.  Both Duarte and Magana did not know that Gonzalez’s 
own Field Manual provided for the guardrails to hold 200 lbs. of weight, and neither knew that 
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the safety mid-rail even needed to hold vertical weight.  So, if the guardrail at issue were never 
removed, there is a triable issue of fact as to whether it was negligently installed by Gonzalez, 
the party charged with that responsibility.  Plaintiff’s construction safety expert, Fulghum, 
confirms the improper installation of the safety mid-rail at issue.   
  
 As to whether another trade removed the mid-rail at issue and put another (defective) 
one in its place, this scenario is itself speculative.  Even if there were admissible evidence 
another trade replaced the mid-rail at some point, there is a factual dispute as to whether 
Gonzalez or NAGI was responsible for inspecting and maintaining the integrity of the guardrails.  
 
NAGI 
 
 It is undisputed that NAGI was the general contractor in charge of safety at the jobsite.  
It is undisputed that Nasca, NAGI’s superintendent for the Wisteria project, conducted a safety 
inspection of the accident site the day before the accident.  It is undisputed that Nasca did not 
look to see if the safety mid-rail at issue was connected to the post with two nails, as required; 
nor did he test the mid-rails for strength.  The day after the accident, Nasca and Bloom both 
admit discovering a negligently installed mid-rail; the mid-rail was too short for the span, and it 
was detached from one end because it had only one nail holding the mid-rail to the post.   

 It is disputed whether Nasca did a competent job inspecting the guardrails on the landing 
prior to Mejia beginning his work there.  Nasca admits that he did not know what OSHA required 
regarding:  (1) the height of the guardrails, (2) the kind of material to be used for a guardrail; 
(3) whether toe boards were needed on elevated platforms; (4) the weight the guardrails were 
supposed to support, and (5) whether the guardrails were supposed to support downward or 
vertical force.  He also did not document his daily safety inspections.     

 Moreover, Nasca admitted that if he had seen the mid-rail connected by one nail, he 
would have ordered someone to repair it.  However, he acknowledges that he did not see the 
defective mid-rail because “basically, he wouldn’t have looked that close.”  He only “eye-balled” 
the guardrails to make sure they were up.  Plaintiff’s construction safety expert, Fulghum, 
concluded that the improperly installed mid-rail was “readily discoverable” by inspection.  
A proper inspection would have revealed that the board was too short for the span, since it was 
toe-nailed at one end, and that it had only been secured by one nail on the end that collapsed.   

THE PRIVETTE DOCTRINE 

 In addition to the lack of causation, NAGI argues that the Privette doctrine bars any 
liability to Plaintiff and therefore owes nothing to Plaintiff’s employer, REW, in subrogation. 

 Under the peculiar risk doctrine, a person who hires an independent contractor to 
perform inherently dangerous work can be held liable for tort damages when the contractor 
causes injury to a third party by negligently performing the work.  See Privette, supra, 5 Cal.4th 
689, 691.  In Privette, the California Supreme Court refused to extend the peculiar risk doctrine 
to the hired contractor’s employees for injuries subject to workers’ compensation coverage, that 
is, injuries arising out of the course of employment.  Id. at 696-702; Labor Code Section 
3600(a).  The Supreme Court clarified that Privette bars all actions against a hirer of an 
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independent contractor by the contractor’s employee, provided that the injuries are subject to 
workers’ compensation coverage.  Id. at 696-702.  

 The rationale for this exception to the peculiar risk doctrine is that a hirer should not have 
to pay for work-related injuries to the contractor’s employees because workers’ compensation 
already covers those injuries.  Id. at 698.  The rule of workers’ compensation “exclusivity,” which 
shields an employer who pays workers’ compensation insurance premiums for further liability to 
its employees for on-the-job injuries, should equally protect a hirer who is indirectly paying for 
the cost of coverage, which has been calculated into the contract price.  Id. at 699.  Allowing 
such recovery would also give those employees an unwarranted windfall.  Id. at 700.      

 NAGI also points out that the Privette doctrine has been extended to protect a hirer from 
lawsuits caused by another subcontractor.  See Smith v. ACandS, Inc. (1994) 31 Cal.App.4th 77, 
94-97 (a company that hires several contractors to work simultaneously on a project is not liable 
for the negligence of a hired contractor, which injures the employee of a different contractor); 
Sheeler v. Greystone Homes, Inc. (2003) 113 Cal.App.4th 908, 918-920 (Privette and its 
progeny preclude imposition of liability upon the general contractor for injuries sustained by an 
employee of a subcontractor due to the negligence of another subcontractor).   
  
 NAGI contends that the Privette doctrine bars liability against it, as a faultless hirer.  
The Privette doctrine also bars any liability to NAGI due to injuries caused by the allegedly 
negligent installation of the mid-rail at issue by another subcontractor, Gonzalez.   
 
 Plaintiff and REW argue that several exceptions to the Privette doctrine apply in this 
case:  negligence on the part of NAGI, “retained control and affirmative contribution” to the 
injury, and breach of a nondelegable duty articulated in a safety regulation, the Cal/OSHA 
standards for guardrails.  Plaintiff is correct.   
 
 First, the Privette doctrine only applies to non-negligent hirers.  See Privette, supra, 
5 Cal.4th at 702.  Under Labor Code Section 3852, an employee may sue a third party . . . 
including a hiring general contractor . . . who proximately caused the employee’s injury.  
See also Browne v. Turner Construction Co. (2005) 127 Cal.App.4th 1334, 1345 (“Nothing in 
these cases suggest that with respect to its own actual (as distinct from imputed or constructive) 
negligence, the hirer should enjoy any more freedom from liability to workers on its site than 
would an invitee or passerby.”)     
   
 It is undisputed that Nasca was the safety inspector for the Wisteria project.  He was the 
person charged with ensuring safety at the job site as well as compliance with Cal/OSHA 
regulations.  Nasca was the person, either a NAGI employee, a laborer, or a subcontractor’s 
employee, was supposed to come to if he or she saw an unsafe condition, and Nasca was 
responsible for fixing it.  Nasca inspected the safety mid-rail at issue the day before Mejia’s 
accident.  He admits that he did not notice that the mid-rail was too short (and hence toe-nailed 
to one post) or that it had only one nail in the rail connecting it to the other post.  Nasca did not 
test the mid-rail for strength, and admits that he was only “eyeballing” the landing to ensure that 
the safety railings were up.  The safety mid-rail indisputably failed at the time of Mejia’s fall, as 
both Nasca and Bloom observed the landing and the detached rail immediately after the 
accident.  Therefore, there is a triable issue of material fact as to whether NAGI was negligent.   
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 Another exception to Privette exists where the hirer of an independent contractor has 
retained control over safety conditions at the worksite and negligently exercises that retained 
control in a manner that affirmatively contributes to the injury of the contractor’s employee.  See 
Hooker v. Dept. of Transportation (2002) 27 Cal.4th 198, 202, 215.  In Hooker, supra, 27 Cal.4th 
at 198, the decedent was operating a large crane on a highway overpass project and attempted 
to swing the boom when the stabilizing outriggers were retracted, which caused the crane to tip 
over and throw him to the pavement.  Just before the incident, the decedent was required to 
retract the outriggers to allow vehicles to use the overpass, but he had failed to re-extend the 
outriggers when resuming work.  The decedent’s widow sued Caltrans, the hirer of the 
decedent’s employer, based on the theory that Caltrans has negligently exercised its retained 
control over jobsite safety.  The trial court granted Caltrans’ motion for summary judgment. 
   
 The Court of Appeal affirmed the grant of summary judgment because it could only find 
“retained control” of worksite safety conditions; it did not find any triable issues as to whether 
Caltrans “affirmatively contributed” to decedent’s death.  Id. at 215.  Evidence that supported the 
finding of “retained control” included:  (1) Caltrans’ manual which required its construction safety 
coordinator to periodically visit projects; (2) Caltrans’ authority to shut down the project due to 
safety concerns, and (3) Caltrans’ authority to remove a contractor’s employee for failure to 
comply with safety regulations.  Id. at 202-203.  However, the fact that Caltrans permitted traffic 
to use the overpass was insufficient to show it affirmative contributed to decedent’s death.  
“There was, at most, evidence that Caltrans’ safety personnel were aware of an unsafe practice 
and failed to exercise the authority they retained to correct it.”  Id. at 215.   
   
 In Tverberg v. Fillner Construction, Inc. (2012) 202 Cal.App.4th 1439,  
both elements of “retained control” and “affirmative contribution” were found.  In Tverberg, 
supra, 202 Cal.App.4th at 1442, a subcontractor concrete company dug bollard holes at a 
construction project.  Stakes and safety ribbon marked the holes.  Id. at 1142-1443.  
The general contractor’s employee in charge of the jobsite concluded that the stakes and 
safety ribbon constituted sufficient worker protection at the jobsite.  Id. at 1448.  Subcontractor 
plaintiff’s employee, Tverberg, did unrelated work near the bollard holes and fell into one, 
suffering injury.  Id. at 1442-1443.  The trial court granted summary judgment to the 
general contractor.  
 On appeal, the Court reversed.  The Court of Appeal held that the evidence created a 
triable issue of material fact as to whether the general contractor, in negligently exercising its 
retained control over safety, affirmatively contributed to plaintiff’s injuries.  Id. at 1447-1449.  
The Court relied on the following evidence to show affirmative contribution by the general 
contractor:  (1) the general contractor ordered the holes to be created and ordered Tverberg to 
conduct unrelated work near them; (2) the general contractor determined that there was no 
need to cover or barricade the bollard holes, and it was sufficient to use stakes and safety 
ribbons, and (3) the general contractor failed to cover the holes after Tverberg twice asked the 
general contractor to do so.  Id. at 1448. 
 
 In this case, there is ample evidence that NAGI retained control over the Wisteria project 
and specifically, the safety of the project.  Nasca was the project’s superintendent, in charge of 
all construction decisions and all safety decisions.  Nasca testified that he had the authority to 
stop work or block access to any part of the project to ensure a safe jobsite.  He also testified 
that he had the authority to stop any employee at any time and have them fix any unsafe 
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condition.  As to NAGI’s affirmative contribution to Mejia’s injury, there is a triable issue of 
material fact as to whether Nasca should have observed (and fixed) the faulty safety mid-rail, 
during his inspection of the area the day before Mejia worked on the landing.    
 
 Because there is ample, admissible evidence of NAGI’s negligence, its negligent 
exercise of retained control and affirmative contribution to Plaintiff’s injuries, there is no need 
to talk about the third exception to the Privette doctrine, breach of a nondelegable duty.  
Two exceptions already apply. 
 
ASSUMPTION OF THE RISK 
 
 NAGI also moves for summary judgment/summary adjudication on the grounds that 
electricians assume the risk that the general contractors who hire them will not provide safe 
worksites.  See Neighbarger v. Irwin Industries, Inc.  (1994) 8 Cal.4th 532; Tilley v. CZ Master 
Ass’n (2005) 131 Cal.App.4th 464.   
 
 There are several problems with this argument.  First, both cases concern private 
security guards who are responsible for dealing with emergencies or wrongdoers as part of their 
job.  The primary assumption of the risk doctrine may apply in those unique work situations, but 
it has not been applied generally to the workplace.   
 
 Second, Tilley and Neighbarger make clear that a plaintiff’s claim cannot be asserted 
against a third party wrongdoer, but only against the entity which hired them to undertake the 
risk.  See Tilley, supra, 131 Cal.App.4th at 490; Neighbarger, supra, 8 Cal.4th at 542, 543.  In 
Neighbarger, two private safety employees, who were trained in firefighting, worked at a 
refinery.  They responded to a fire emergency at the refinery and participated in the fire brigade; 
as a result, they suffered injuries.  Plaintiffs sued the contractor whose employee had 
negligently started the fire.  The California Supreme Court reversed the grant of summary 
judgment for the defendant, holding that “neither the doctrine of assumption of the risk nor the 
firefighter’s rule bars the claim of a private safety for injuries caused by the negligence of a third 
party.”  Id. at 547. 
 In this case, Plaintiff Mejia is also suing third parties, the framing contractor, Gonzalez, 
and the general contractor of the project, NAGI.   
 
DEFENDANTS’ MOTIONS FOR SUMMARY JUDGMENT/SUMMARY ADJUDICATION AS TO 
PLAINTIFF REW’S CLAIMS 
   
 As set out above, there are triable issues of material fact as to both Defendants’ liability 
to Plaintiff Mejia.  Accordingly, there are also triable issues of material fact that preclude 
summary judgment to Defendants with respect to REW’s workers’ compensation subrogation 
claim.   

REQUEST FOR JUDICIAL NOTICE 

 Gonzalez’s request for judicial notice of Plaintiff Mejia’s Complaint and Plaintiff REW’s 
Complaint (both filed November 15, 2016) is granted.  See Evid. Code Section 452(d)  NAGI’s 
request for judicial notice of the same pleadings is granted.  See Evid. Code Section 452(d). 
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10.  TIME:  9:00   CASE#: MSC16-02204 
CASE NAME: REPUBLIC VS. GONZALEZ 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY NEW AMERICA GROUP, INC. 
* TENTATIVE RULING: * 
 
See Line 9. 

  

11.  TIME:  9:00   CASE#: MSC16-02204 
CASE NAME: REPUBLIC VS. GONZALEZ 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
May appear by Court Call. 

  

12.  TIME:  9:00   CASE#: MSC18-00094 
CASE NAME: LOGAN VS. STEADFAST HILLTOP 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY DARRELL LOGAN 
* TENTATIVE RULING: * 
 

Plaintiff filed a motion for summary judgment on pleadings that attacks the answer 

filed by Steadfast Hilltop Commons, LP and Steadfast Management Company, Inc. The motion 

is denied.  

Plaintiff’s motion is titled a “motion for summary judgment on pleadings” making it 

unclear if Plaintiff meant to file a motion for summary judgment or a motion for judgment on the 

pleadings. The notice of motion cites to Code of Civil Procedure section 438, which is the 

statute applicable to motions for judgment on the pleadings. The notice of motion also states 

that it is based on the answer not stating facts sufficient to constitute a cause of action. Based 

upon these statements in the notice, the Court finds that this motion is a motion for judgment on 

pleadings as to Defendants’ answer.  

A motion for judgment on the pleadings acts like a demurrer. The Court can only 

consider the relevant pleading (the answer) and matters that are subject to judicial notice. (Code 

of Civil Procedure §438(d); Rangel v. Interinsurance Exchange (1992) 4 Cal.4th 1, 7.) Much of 

Plaintiff’s motion is based upon facts or evidence not found in the answer. These items cannot 

be considered when ruling on this motion. The Court declines to rule on Defendants’ objections 

to evidence since it did not consider that evidence when ruling on this motion.   

Plaintiff’s moving papers do not provide a legal basis showing that the answer fails to 

include sufficient facts for each affirmative defenses. Therefore, Plaintiff has not convinced this 
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Court that the motion should be granted. Plaintiff’s reply papers include several additional 

arguments. These arguments should have been included in the moving papers and cannot be 

considered when first raised in reply. 

  

13.  TIME:  9:00   CASE#: MSC18-00134 
CASE NAME: LANE VS. RUBEN 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY CHRISTINA LANE 
* TENTATIVE RULING: * 
 
Off calendar.  Substitution of Attorney filed 6/17/19. 

  

14.  TIME:  9:00   CASE#: MSC18-00134 
CASE NAME: LANE VS. RUBEN 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
May appear by Court Call. 

  

15.  TIME:  9:00   CASE#: MSC18-01943 
CASE NAME: PHILLIPS VS. SHBOOM NIGHTCLUB, 
HEARING ON MOTION TO COMPEL RESPONSES TO REQUESTS FOR ADMISSION 
FROM TINA THOMPSON  /  FILED BY MICHAEL R. PHILLIPS 
* TENTATIVE RULING: * 
 
Unopposed –granted.  Defendant Thompson shall serve verified responses, without objection, 
to the Requests for Admission no later than July 19, 2019. 

  

16.  TIME:  9:00   CASE#: MSC18-01943 
CASE NAME: PHILLIPS VS. SHBOOM NIGHTCLUB 
HEARING ON MOTION TO COMPEL RESPONSES TO REQUESTS FOR ADMISSION 
FROM DAVID POGUE  /  FILED BY MICHAEL R. PHILLIPS 
* TENTATIVE RULING: * 
 
Unopposed –granted.  Defendant Pogue shall serve verified responses, without objection, to 
the Requests for Admission no later than July 19, 2019. 
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17.  TIME:  9:00   CASE#: MSC18-02084 
CASE NAME: VALLE VS. TURNER 
HEARING ON MOTION TO SET ASIDE DEFAULT 
FILED BY KIENI JAMES TURNER 
* TENTATIVE RULING: * 
 
Continued to 7/18/19 per minutes on 6/17/19. 

  

18.  TIME:  9:00   CASE#: MSC19-00523 
CASE NAME: NAJAFI VS. THE VIKING CORPORATION 
HEARING ON MOTION TO QUASH FOR LACK OF JURISDICTION 
FILED BY THE VIKING CORPORATION, SUPPLY NETWORK, INC. 
* TENTATIVE RULING: * 
 
The unopposed Motion to Quash is granted. 

  

19.  TIME:  9:00   CASE#: MSC19-00744 
CASE NAME: COLBERT VS. YU 
HEARING ON MOTION TO STRIKE 1st Amended COMPLAINT 
FILED BY MARDEL REALTY AND LOANS, INC., DORIS DE LEON 
* TENTATIVE RULING: * 
 
Defendants Mardel Realty and Loans, Inc. and Doris De Leon’s Motion to Strike is granted is 
part and denied in part.  (Also see Line 20 re rulings on Demurrer) 
 
 The Court may strike out “any irrelevant… matter asserted in any pleading.”  CCP § 436.  
“Irrelevant matter” means immaterial allegation.  (CCP § 431.10(c).)  “An immaterial allegation in 
a pleading is…  A demand for judgment requesting relief not supported by the allegations of the 
complaint or cross-complaint.” (Code Civ. Proc., § 431.10(b)(3).)   
 
 Defendants move to strike the following from Plaintiffs’ Amended Complaint: 
Item 1:  Page 7; ¶¶ 40-44, All mention of Intentional Emotional Distress; 
Item 2: Page 8, ¶¶ 45-48, All mention of Negligent Emotional Distress: 
 
 The Court grants the motion as to Items 1 and 2.  The demurrer to these causes of 
action has been sustained without leave to amend. (See Line 20) 
 
Item 3:  Page 11, Line 11, Request for Punitive Damages: 
 “In order to survive a motion to strike an allegation of punitive damages, the ultimate 
facts showing an entitlement to such relief must be pled by a plaintiff. [Citations.]” (Clauson v. 
Superior Court (1998) 67 Cal.App.4th 1253, 1255.)  A party must plead facts from which it can 
be reasonably inferred the defendant acted with malice, oppression, or fraud.   
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 Punitive damages are governed by Civil Code Section 3294, which specifically requires 
the Plaintiff to plead and prove by clear and convincing evidence that a defendant has been 
guilty of oppression, fraud, or malice. 
 
 Here, Plaintiffs attempted to allege fraudulent conduct.  The Court sustained the 
demurrer with leave to amend.  The motion to strike punitive damages is granted with leave to 
amend. 
 
Item 4:  Page 11, Line 13, Request for Treble Damages: 
 Motion to strike treble damages is granted. Plaintiffs have not alleged facts justifying the 
recovery of treble damages. 
 
Item 5:  Page 11, Line 14, Request for Attorney’s fees: 
 Motion to strike is denied. While at present, Plaintiff is proceeding in pro per represent 
counsel will be hired.  At this time, the Court declines to strike the request.  
 

  

20.  TIME:  9:00   CASE#: MSC19-00744 
CASE NAME: COLBERT VS. YU 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY MARDEL REALTY AND LOANS, INC., DORIS DE LEON 
* TENTATIVE RULING: * 
 
Defendants Mardel Realty and Loans, Inc. and Doris De Leon’s demurrer is sustained in part 
and overruled in part.  Plaintiffs shall file and serve the amended complaint on or before July 
18, 2019. 
 
Background 
 Plaintiffs Sonja Colbert Trust and Sonja Nicolle Colbert Real Estate Broker bring this 
action, in pro per.  Plaintiffs allege that on December 14, 2018, Defendants Miao Lan Lana Yu, 
Harmony Beauty Med Spa and Harmony Beauty Spa through their authorized real estate 
brokers, Defendants Mardel Realty and Loans, Inc. and Doris De Leon made an offer to 
purchase real property located at 1006 Regatta Point in Hercules.   Defendant made an offer 
and Plaintiffs accepted the offer and Defendants made an earnest money deposit in the amount 
of $10,000.   
 Defendants failed to conclude all contingencies and the parties did not close escrow.    
 
Defendants’ Objection to Plaintiffs’ In Pro Per Status   
  Plaintiffs Sonja Nicolle Colbert, as Trustee for the Sonja Nicolle Colbert Living Trust and 
Sonja Colbert Real Estate filed First Amended Complaint in pro per.  Defendants object to the 
pleadings on the ground Sonja Nicolle Colbert is not a licensed attorney and she is not entitled 
to represent another individual or entity.  (Bus. & Prof. Code § 6125.)  Despite having mediated 
the claim, Defendants argue there was no waiver of their objection to Plaintiffs proceeding in pro 
per in the action.  Defendants contend they cannot waive the “in pro per” status.  “Prohibiting 
unlicensed practice is within the ‘police power [of the state] and is designed to assure the 
competency of those performing [legal] services.’ [Citation.]” (Drake v. Superior Court (1994) 21 
Cal.App.4th 1826, 1830.) Defendants argue Plaintiffs provide no admissible facts, evidence or 
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argument, which would allow this Court to conclude anything other than Ms. Colbert is practicing 
law without a license. 
 
 Additionally, Defendants object, by special demurrer, to the Sonja Nicolle Colbert Living 
Trust’s capacity to sue.  Defendants argue an executor or administrator cannot appear in pro 
per.  Any such appearance must be through counsel.  (Downey v. Johnson (1968) 263 
Cal.App.2d 775, 779-780.)   
  
 In response Plaintiffs argue that the Sonja Nicolle Colbert Living Trust is a revocable 
trust and until the death of the trustee, there is no vested beneficiary.  As a practical matter the 
Trustee is the only actual beneficiary. So, Plaintiffs argue there is no impediment to Colbert’s 
representation in propria persona. 
    
 Defendants are correct in arguing that a trust lacks capacity to sue.  A trust is not a legal 
entity, therefore it has neither capacity nor standing to sue.  A “trust is ‘not a person but rather ‘a 
fiduciary relationship’ between the trustee and trust beneficiaries. (Ziegler, supra, 64 
Cal.App.4th at p. 548.)” (Aulisio v. Bancroft (2014) 230 Cal.App.4th 1516, 1525, internal 
quotation marks omitted.)  Title to estate or trust assets is held by the trustee, on behalf of the 
beneficiaries.  “An executor or trustee of an estate is the real party in interest for purposes of 
bringing a claim on behalf of those estates.” (O’Flaherty v. Belgum (2004) 115 Cal.App.4th 
1044, 1062.   
 
 Here, the Court notes the First Amended Complaint is indeed brought by the Trustee, 
Sonja Nicolle Colbert.  The issue is whether Colbert, a nonlawyer and trustee of the Trust, can 
proceed in pro per. “[A] nonattorney trustee engages in the unauthorized practice of law where 
he or she purports to represent the ‘interests of others’ by litigating on behalf of the trust 
beneficiaries. [Citation.]”  But when the sole settlor, trustee, and beneficiary are the same 
person, a trustee litigating to defend the trust corpus represents his or her own interests, not 
someone else's.”  (Aulisio v. Bancroft (2014) 230 Cal.App.4th 1516, 1525.)  “‘In a revocable 
trust, the ‘trustee owes a fiduciary duty to the settlor, not to the beneficiaries, as long as the 
settlor is alive. During that time, the trustee needs to account to the settlor only and not also to 
the beneficiaries.”  (Aulisio v. Bancroft (2014) 230 Cal.App.4th 1516, 1525.)  
 
 Where “the trustee is also the sole settlor and trust beneficiary, the rationale underlying 
the prohibition on a trustee's in propria persona representation does not apply. Simply put, a 
trustee litigating on behalf of a trust in which he as the settlor has designated himself the sole 
beneficiary is not representing the interests of others. The interest he represents is his own.” 
(Aulisio v. Bancroft (2014) 230 Cal.App.4th 1516, 1524.)  Here, it appears the settlor, trustee, 
beneficiary are all the same persons—Sonja Nicolle Colbert.  There’s nothing on the face of the 
First Amended Complaint demonstrating otherwise. Furthermore, where the same persons are 
both the trustees and the beneficiaries of a trust, they may sue in their own name without 
mentioning the trust. (Hassoldt v. Patrick Media Group, Inc. (2000) 84 CA4th 153, 170.)   For 
this reason, the objection is not sustained.  Also, the objection is not sustained as to Colbert 
representing Sonja Colbert Real Estate Broker.  No other person’s or entity’s interest is being 
represented. The rationale for the prohibition of Colbert’s representation is not applicable. 
  
Stipulation for Settlement in Small Claims Action 
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 Defendants request the court to take judicial notice of the “Stipulation for Settlement” 
signed on April 16, 2019.  Defendants contend that pursuant to the settlement, Plaintiffs settled 
the claims arising from the subject matter of the dispute. Plaintiffs, on the other hand, argue 
Defendants’ use of the settlement for res judicata purposes is disingenuous.  The settlement, by 
its own terms, was limited to the escrow deposit only.  The settlement was not a general release 
of all claims and does not preclude a lawsuit as to issues other than the disposition of the 
deposit. Plaintiffs settled the dispute over the $10,000 deposit. Plaintiffs agreed to accept $4500 
in exchange for dismissal of the small claims matter.  Plaintiffs also object to any consideration 
at the demurrer stage as it is the type of extrinsic evidence that cannot be considered 
.   
 Pursuant to Evidence Code § 452(c) and (d), the Court may take judicial notice of the 
Exhibit A, “Stipulation for Settlement” executed April 19, 2019, in Defendants’ request for judicial 
notice. 
 

“If all of the facts necessary to show that an action is barred by res judicata are within the 
complaint or subject to judicial notice, a trial court may properly sustain a general demurrer. 
[Citation.]  The doctrine of res judicata has a double aspect. First, it precludes parties or their 
privies from relitigating the same cause of action that has been finally determined by a court of 
competent jurisdiction. Second, although a second suit between the same parties on a different 
cause of action is not precluded by a prior judgment, the first judgment operates as an estoppel 
or conclusive adjudication as to such issues in the second action as were actually litigated and 
determined in the first action.”  (Frommhagen v. Bd. of Supervisors (1987) 197 Cal.App.3d 
1292, 1299.) 

 
  On the facts before it, the Court declines to sustain the demurrer based on the doctrine 
of res judicata. First of all, Defendants have not included a copy of the pleading in the Small 
Claims matter.  The parties dispute what was actually litigated in the Small Claims matter.  
Secondly, the Stipulation for Settlement clearly has a strikethrough in the language requiring 
Defendants to execute a Settlement Agreement and General Release.    In its stead, the 
mediator wrote, “Defendant shall execute and file a Dismissal with prejudice of the Small Claims 
Court Action, Number RSC19-0063…”  So, it is critical to know what claims were included in the 
Small Claims action. The Court lacks that information.  However, the Stipulation for Settlement 
does reference the $10,000 deposit in escrow.  It also states Plaintiffs shall pay $4500 from 
escrow is pay “as payment in full for the claims arising from the events arising out of the 
[unclear] concerning 1006 Regatta Drive Hercules, CA and parties’ claim to the $10,000 deposit 
in escrow.” It is unclear whether the Stipulation for Settlement relates only to the escrow deposit 
or the all claims arising out of the transaction. 
 
Demurrer to Individual Causes of Action  

The limited role of a demurrer is to test the legal sufficiency of a complaint. It raises 
issues of law, not fact, regarding the form or content of the opposing party's pleading.  
(Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.)  For purposes of a 
demurrer, all properly pleaded facts are admitted as true. (Aubry v. Tri-City Hospital Dist. (1992) 
2 Cal.4th 962, 967.)  “If the complaint states a cause of action under any theory, regardless of 
the title under which the factual basis for relief is stated, that aspect of the complaint is good 
against a demurrer.” (Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 38.) 
The demurrer is sustained if the complaint fails to state a cause of action under any possible 
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legal theory.  (Sheehan v. San Francisco 49ers, Ltd. (2009) 45 Cal.4th 992, 998.)   “In passing 
upon the sufficiency of a pleading, its allegations must be liberally construed with a view to 
substantial justice between the parties.”  (Gressley v. Williams (1961) 193 Cal.App.2d 636, 639.)  
    
3rd C/A—Fraud through Concealment 
 Defendants’ demurrer to the Third Cause of Action for Fraud is sustained with leave to 
amend.   
 
 Plaintiffs allege that Defendants concealed the fact that Buyers were also actively 
shopping for other homes for sale, while in contract with Plaintiffs to purchase Plaintiffs’ 
property.    
 
 Defendants demur on the ground Plaintiffs failed to plead the fraud cause of action with 
the required specificity. “The well-established common law elements of fraud which give rise to 
the tort action for deceit are: (1) misrepresentation of a material fact (consisting of false 
representation, concealment or nondisclosure); (2) knowledge of falsity (scienter); (3) intent to 
deceive and induce reliance; (4) justifiable reliance on the misrepresentation; and (5) resulting 
damage.”  (City of Atascadero v. Merrill Lynch, Pierce, Fenner & Smith, Inc. (1998) 68 
Cal.App.4th 445, 481.)  "Fraud actions . . . are subject to strict requirements of particularity in 
pleading.” (Committee on Children's Television, Inc. v. General Foods Corp. (1983) 35 Cal.3d 
197, 216.)    
 
 Defendants argue that Plaintiffs’ do not allege how, when, where, to whom and by what 
means the material facts were concealed.  Defendants contend the only allegations made 
related to the breach of contract, which was settled in small claims court. Moreover, Defendants 
maintain that Buyer was not legally obligated to purchase the property while still in escrow under 
contingencies.  Here, Plaintiffs were provided with all of the information they were legally and 
ethically entitled to. Plaintiff failed to allege what “facts” they were entitled to know but were 
concealed by Defendants such that Plaintiffs would have avoided any damages.  Also, Plaintiffs 
have not alleged reasonable reliance. Defendants argue Ms. Colbert is a professional broker 
and should have realized the pitfalls a buyer faces during escrow.   
 
 Plaintiffs argue that during the pendency of the real estate transaction, Defendants 
purchased another home and concealed the same from Plaintiffs.  Defendants intentionally 
failed to disclose these known facts while under a duty to do so.  Plaintiffs argue the allegations 
in the complaint are sufficiently specific addressing how, when, where, and by what means the 
material facts were concealed. 
 
 “A claim of fraud based on mere nondisclosure may arise when there is a confidential 
relationship, when the defendant has made a representation that is likely to mislead absent a 
disclosure, when there is active concealment of the undisclosed matter, or ‘when one party to a 
transaction has sole knowledge or access to material facts and knows that such facts are not 
known to or reasonably discoverable by the other party.’ [Citation.]” (Alfaro v. Community 
Housing Improvement System & Planning Assn., Inc. (2009) 171 Cal.App.4th 1356, 1382.)  “A 
duty to disclose known facts arises when the party having knowledge of the facts is in a fiduciary 
or a confidential relationship." (Nussbaum v. Weeks (1989) 214 Cal.App.3d 1589, 1594.) “A 
buyer has a duty to disclose material facts only under certain limited circumstances: where a 
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fiduciary or confidential relationship exists, where a partial or misleading disclosure is made, or 
where the buyer knows that the seller would reasonably expect a disclosure to be made.” (54 
Ca Jur Real Estate § 348.) 
 
 Every element of the cause of action for fraud must be alleged in the proper manner (i.e., 
factually and specifically), and the policy of liberal construction of the pleadings . . . will not 
ordinarily be invoked to sustain a pleading defective in any material respect."  (Committee on 
Children's Television, Inc. v. General Foods Corp. (1983) 35 Cal.3d 197, 216.) Here, Plaintiffs 
have not fact showing the buyer had a duty to disclose the alleged concealed facts.   
 
 
5th C/A—Negligent Misrepresentation  
 Defendants’ demurrer to the Fifth Cause of Action for Negligent Misrepresentation is 
sustained with leave to amend. 
 
 Plaintiffs allege Defendants represented that Defendant Yu had been approved for 
financing.  Such representations were untrue.  Plaintiffs relied on the misrepresentations to their 
detriment. 
 
  Defendants argue the cause of action is deficient because it improperly sets forth 
allegations of intentional misrepresentations as “negligent misrepresentations,” which is nothing 
more than legal conclusion.  Also, the representation is not actionable. Plaintiffs alleged that 
Defendant Yu misrepresented that she was able to purchase the Property.  “Fraudulent 
representations, to constitute ground for relief, must be as to existing and material facts; 
predictions of future events are ordinarily considered nonactionable expressions of opinion.”  
(Richard P. v. Vista Del Mar Child Care Service (1980) 106 Cal.App.3d 860, 865.)  Moreover, 
Defendants argue the misrepresentation as to getting financing to complete the purchase and 
remove the contingencies did not involve a past or existing material fact.  Defendants argue that 
Plaintiffs admit the misrepresentation was made by Yu (the buyer) and not by the moving 
defendants, Broker Defendants Mardel and De Leon.  
  
 In response, Plaintiffs argue allegations are legally sufficient. Plaintiffs maintain they 
have alleged a past or existing material fact. Defendants mischaracterized the representation as 
one alleging future predictions. Plaintiffs argue they alleged Defendant Yu represented she had 
been approved for financing.  This statement was untrue and Yu was negligent in making such 
misrepresentation. 
 
 “The elements of negligent misrepresentation are (1) a misrepresentation of a past or 
existing material fact, (2) made without reasonable ground for believing it to be true, (3) made 
with the intent to induce another's reliance on the fact misrepresented, (4) justifiable reliance on 
the misrepresentation, and (5) resulting damage.”  (Ragland v. U.S. Bank National Assn. (2012) 
209 Cal.App.4th 182, 196.)    
 
  “A plaintiff asserting fraud by misrepresentation is obliged to plead and prove actual 
reliance, that is, to ‘establish a complete causal relationship’ between the alleged 
misrepresentations and the harm claimed to have resulted therefrom.” (Buckland v. Threshold 
Enterprises, Ltd. (2007) 155 Cal.App.4th 798, 807, overruled on other grounds in Kwikset Corp. 
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v. Superior Court (2011) 51 Cal.4th 310, 337.)    “[T]he plaintiff must establish that ‘had the 
omitted information been disclosed, [he or she] would have been aware of it and behaved 
differently.’” (Ibid.)    
 
    Here, Plaintiffs allege they “relied on the negligent misrepresentations to their detriment. 
As a proximate result of Defendants’ negligent misrepresentation, Plaintiffs have suffered 
damages…”  These are conclusory allegations.  Plaintiffs have not allege facts demonstrating 
they sustained damages by reliance on the truth of Defendants’ misrepresentations regarding 
financing.    
  
 Additionally, “As is true of negligence, responsibility for negligent misrepresentation rests 
upon the existence of a legal duty, imposed by contract, statute or otherwise, owed by a 
defendant to the injured person.”  (Eddy v. Sharp (1988) 199 Cal.App.3d 858, 864.)   Plaintiffs 
have not alleged a legal duty owed to Plaintiffs on the part of the brokers representing the 
buyers.    
 
6th C/A—Intentional Infliction of Emotional Distress; 7th C/A-Negligent Infliction of 
Emotional Distress  
 
 Defendants’ demurrer to the Sixth and Seventh Causes of Action for Infliction of 
Emotional Distress is sustained without leave to amend. 
 
 Plaintiffs allege in the Sixth Cause of Action that Defendants acted in extreme, 
outrageous and despicable manner when they mislead Plaintiffs as to their intention in closing 
escrow as the subject property.  Plaintiffs in the Seventh C/A that Defendants acted recklessly 
or negligently in presenting their ability to purchase the subject real property. 
 
 Defendants demur to the 6th and 7th Causes of Action on the ground emotional distress 
damages are disallowed in real property cases. “[A] preexisting contractual relationship, without 
more, will not support a recovery for mental suffering where the defendant's tortious conduct has 
resulted only in economic injury to the plaintiff.”  (Erlich v. Menezes (1999) 21 Cal.4th 543, 554-
555.)    
 
 Plaintiffs argue the gravamen of the cause of action for infliction of emotional distress is 
the outrageousness of Defendants’ conduct, which Plaintiffs argue is a jury question, not the 
proper subject of a demurrer. 
 
 “The elements of the tort of intentional infliction of emotional distress are: ‘(1) extreme 
and outrageous conduct by the defendant with the intention of causing, or reckless disregard of 
the probability of causing, emotional distress; (2) the plaintiff's suffering severe or extreme 
emotional distress; and (3) actual and proximate causation of the emotional distress by the 
defendant's outrageous  conduct. …” Conduct to be outrageous must be so extreme as to 
exceed all bounds of that usually tolerated in a civilized community.’ [Citation.].” (Carlsen v. 
Koivumaki (2014) 227 Cal.App.4th 879, 896.) 
 
 Here, in the cause of action for intentional infliction of emotional distress, Plaintiffs allege 
Defendants acted “in an extreme, outrageous and despicable manner when they mislead 
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Plaintiffs as to the intentions in closing escrow.”  This cause of action alleged no outrageous 
conduct such as was necessary for the intentional infliction of emotional distress.  Plaintiff has 
not alleged conduct that exceeds all bounds of that usually tolerated in a civilized community. 
The demurrer is therefore sustained. 
 
 As to the Seventh Cause of Action, Negligent infliction of emotional distress is not 
an independent tort.  (Ess v. Eskaton Properties (2002) 97 Cal.App.4th 120, 126. This cause 
of action is a variation of the tort of negligence. The traditional elements of duty, breach of duty, 
causation, and damages apply. (Slaughter v. Legal Process & Courier Service (1984) 162 
Cal.App.3d 1236, 1249.)  “To support relief the defendant must owe a duty to the plaintiff ‘that is 
assumed by the defendant or imposed on the defendant as a matter of law, or that arises out of 
a relationship between the two.’ [Citation.]” (Plotnik v. Meihaus (2012) 208 Cal.App.4th 1590, 
1608. 
 Here, Defendants are the brokers for the buyers.  Plaintiffs allege Defendants acted in a 
negligent manner in presenting their ability to purchase subject real property, which Defendants 
could not complete. Plaintiffs have not alleged facts showing Defendants owed a duty of care to 
Plaintiffs. 
 
 Plaintiffs presented no argument showing the defects can be cured. 
 
8th C/A--Breach of the Covenant of Good Faith and Fair Dealing 
 Defendants’ demurrer to the Eighth Cause of Action for Breach of the Covenant of Good 
Faith and Fair Dealing is sustained with leave to amend. 
 
 Plaintiffs allege an agreement between SCLT and Defendants. Plaintiffs allege that 
Defendants secretly engaged in purchasing another property of equal value, while misleading 
Plaintiffs and wrongfully keeping Plaintiff in the contract.   
 
 First, the Mardel Defendants maintain the demurrer should be sustained because they 
were not a party to the contract with Plaintiffs.  Secondly, if the implied covenant does nothing 
more than allege a mere contract breach, relying on the same alleged acts, and seek the same 
damages or other relief already claimed, it may be disregarded as superfluous. (Careau & Co. v. 
Security Pacific Business Credit, Inc. (1990) 222 Cal.App.3d 1371, 1395.)  
     
 Plaintiffs argue that Mardel Realty and Doris De Leon are brokers entitled to commission 
under the real estate contract, as well as Plaintiff Colbert Real Estate Broker. As such, they are 
third party beneficiaries and may sue for breach of contract. Plaintiffs argue a prospective real 
estate seller or buyer may not defeat the commission of the broker, a third party beneficiary, by 
preventing completion of the sale.   
 
 “In addition to the duties imposed on contracting parties by the express terms of their 
agreement, the law implies in every contract a covenant of good faith and fair dealing.” (Egan v. 
Mut. of Omaha Ins. Co. (1979) 24 Cal.3d 809, 818.) “The implied promise requires each 
contracting party to refrain from doing anything to injure the right of the other to receive the 
benefits of the agreement.” (Ibid.)   
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 First, Plaintiffs have not alleged a contractual relationship between demurring 
Defendants and Plaintiffs.  Privity of contract is essential to an implied covenant action.  
“‘The prerequisite for any action for breach of the implied covenant of good faith and fair dealing 
is the existence of a contractual relationship between the parties, since the covenant is an 
implied term in the contract.’ [Citation.]”  (Spinks v. Equity Residential Briarwood Apartments 
(2009) 171 Cal.App.4th 1004, 1033.)  “‘The covenant of good faith is read into contracts in order 
to protect the express covenants or promises of the contract, not to protect some general public 
policy interest not directly tied to the contract's purpose.’[Citation.]”  (Racine & Laramie, Ltd. v. 
Department of Parks & Recreation (1992) 11 Cal.App.4th 1026, 1031-1032.) “Where no such 
relationship exists, no recovery for “bad faith” may be had. [Citation.]” (InfiNet Marketing 
Services, Inc. v. American Motorist Ins. Co. (2007) 150 Cal.App.4th 168, 180.)  
 
 Secondly, “Intended contract beneficiaries may ‘possess the rights of parties to the 
contract.’ [Citation.] Those rights may include the benefits of the implied covenant of good faith 
and fair dealing in a proper case.”  (Spinks v. Equity Residential Briarwood Apartments (2009) 
171 Cal.App.4th 1004, 1034.)  However, the FAC fails to allege facts that demonstrate the third 
party beneficiary theory argued in Plaintiff’s Opposition. There are no allegations that the 
contract between the Buyer and Plaintiffs exhibited specific intent that that brokers were entitled 
to receive commissions.  There are no allegations regarding the brokers’ status as that as third 
party beneficiaries of the contract between the buyers and Plaintiffs. 
 
 Finally, “[I]f the plaintiff's allegations of breach of the covenant of good faith ‘do not go 
beyond the statement of a mere contract breach and, relying on the same alleged acts, simply 
seek the same damages or other relief already claimed in a companion contract cause of action, 
they may be disregarded as superfluous as no additional claim is actually stated.’ [Citation.]” 
(Bionghi v. Metro. Water Dist. (1999) 70 Cal.App.4th 1358, 1370.) Here, other than acts 
constituting the breach of the contract, Plaintiffs have not alleged deliberative acts by 
Defendants intending to frustrate Plaintiffs’ benefit of the agreement. 
 
9th C/A—Tortious Interference with Contract 
 The demurrer to the Ninth Cause of Action for Tortious Interference with Contract is 
overruled.  
 
 Plaintiffs alleged a contract between SCLT and Defendants Miao Lan Lana Yu and 
Harmony Beauty Spa.  Plaintiffs alleged Defendants Mardel Realty and Doris De Leon knew of 
the contract and convinced Yu to breach the contract and purchase another residence.  
Plaintiffs allege Defendants, motivated by greed, they convinced Yu to breach the contract.  
Plaintiff SCLT was damaged and Colbert Broker suffered damages in the form of a loss of 
commission. 
 
 “The elements which a plaintiff must plead to state the cause of action for intentional 
interference with contractual relations are (1) a valid contract between plaintiff and a third party; 
(2) defendant's knowledge of this contract; (3) defendant's intentional acts designed to induce a 
breach or disruption of the contractual relationship; (4) actual breach or disruption of the 
contractual relationship; and (5) resulting damage.”  (Pacific Gas & Electric Co. v. Bear Stearns 
& Co. (1990) 50 Cal.3d 1118, 1126.) 
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 Defendant argues the complaint fails to allege any facts showing Mardel Defendants 
intentionally interfered with the purchase or sale of the Property.  Defendants argue that just 
because the Buyers ultimately purchased something else does not constitute interference with 
contract.  Also, Plaintiffs and Buyers have settled their claims, so there are no damages.   
 
 Plaintiffs have alleged the elements of the cause of action.  Plaintiffs have allege 
sufficient facts for Defendants to prepare a response.  The demurrer is therefore overruled.   
  
Defendants’ Request for Judicial Notice 
 Pursuant to Evidence Code §§ 451, 452, and 453, Defendants request the Court to take 
judicial notice of the following: 

1.  Exhibit A—Small Claims pleadings and Stipulation for Settlement signed on April 16, 
2019. 

2. Exhibit B—Plaintiffs’ Amended Complaint, filed on April 26, 2019. 
3.  

The request for judicial notice is granted. 
 

  

21.  TIME:  9:00   CASE#: MSN19-0688 
CASE NAME: BLICKENSTAFF  VS.  CITY OF SAN RAMON 
HEARING ON DEMURRER TO 1st Amended CIVIL PETITION 
 FILED BY CITY OF SAN RAMON, CITY COUNCIL 
* TENTATIVE RULING: * 
 

The demurrers by respondent City of San Ramon, by and through the Honorable Mayor 

Bill Clarkson and the City Council, and real party in interest AT&T, doing business as Cingular 

Wireless PCS, LLC, to the First Amended Verified Petition (“FAVP”) are sustained, without 

leave to amend.  (CCP § 430.10 (a), (b), and (e).)   This is without prejudice to any petitions or 

actions that may be filed in the future once any small wireless facilities are actually installed or 

receive permits to be installed or the Policy contemplated by Ordinance Number 488 is 

actually adopted. 

Petitioners are a former city council member and a former mayor of San Ramon.  

They seek a Writ of Mandate invalidating a Resolution that the City adopted on January 8, 2019, 

Resolution No. 2019-005 (the “Resolution”), and a Master Licensing Agreement (the “MLA”) 

that the City and AT&T entered pursuant to the Resolution.  Their concern is that the MLA 

establishes new procedures, terms, and conditions under which the City will permit AT&T to 

deploy small cell wireless facilities on City-owned streetlights and other vertical infrastructure in 

violation of the City’s current Zoning Ordinance, which first requires issuance of various permits.  

Under the Zoning Ordinance, the public has an opportunity to be heard regarding, and to and 

seek judicial review of, the issuance of such permits.  Petitioners fear the public’s right to be 

heard will be eliminated or illegally curtailed under the MLA.  Petitioners claim that the 

Resolution unlawfully creates an exemption from the Zoning Ordinance and allows for batch 

processing in a ministerial fashion of new permit applications, whereas the prior process 

required a discretionary permit-by-permit review with more opportunities for public comment.  
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AT&T wishes to install small cell wireless facilities as it upgrades to fifth generation (5G) 

cellular technology.   

The City and AT &T argue that petitioners (1) lack standing; (2) have failed to exhaust 

administrative remedies; (3) are seeking judicial relief over a controversy that is not yet ripe; 

and (4) have failed to establish a controversy over which the court has jurisdiction because 

the Resolution and the Master Licensing Agreement do not actually conflict with the 

Zoning Ordinance.   

The court agrees with respondents concerning the last two arguments:  ripeness and 

whether the Resolution conflicts with the Zoning Ordinance.   

The Resolution itself says very little.  After 7 “Whereas” clauses, it merely authorizes the 

Mayor to execute the MLA.  (See Ex. B to FAVP, p. 2.)  The MLA draws a clear distinction 

between the City in its role as owner of the light poles where the small wireless facilities will be 

installed and its role as a regulatory body enforcing the Zoning and other ordinances.   

Paragraph 6 of the MLA is largely concerned with the City in its role as owner of the light 

poles.  In summary, it states that AT&T has no right to use any License Area until the City first 

approves a Site License.  (Ex. A to FAVP, MLA, p. 19, ¶ 6.1  The MLA gives priority to Site 

License Applications and a timeline for review.  (Id. at p. 20, ¶ 6.3.1; p. 21, ¶ 6.3.2) 

Various other provisions of the MLA, including paragraph 7, however, make clear that 

the City is not changing its duties as a regulatory body.  For instance, paragraph 6.1 states, 

“Subject to any express limitations in this Master License, the City will not be obligated to 

subordinate its municipal functions in any manner whatsoever to Licensee’s interest under any 

Site License.”  And paragraph 6.3.6 states that approval of a Site License “may occur before or 

simultaneous with any approvals or denials for any Regulatory Approvals issued by the City in 

its regulatory capacity.  Licensee acknowledges and agrees that that the City’s decision to 

approve or disapprove any Site License Application is not, and will not be deemed to be, a 

regulatory determination subject to any administrative appeal, but is an exercise of the City’s 

authority over its Vertical Infrastructure as its personal property.” 

Most importantly, paragraph 7 of the MLA states: 

Licensee shall not commence any installation . . . on or about the 

License Area until and unless Licensee first obtains all necessary 

prior Regulatory Approvals required by the City in its regulatory 

capacity, which includes without limitation any . . . building permits 

. . . and any other permits or approvals issued by the City. 

Thus, the MLA does not state that permits required under the Zoning Ordinance are no 

longer required.  It states that AT&T may not install any small wireless facilities on City light 

poles unless it first obtains both a Site License and any other approvals required by the City in 

its regulatory capacity.  In the absence of a specific instance in which a facility has been placed 

on a light pole without going through the permitting process required by the Zoning Ordinance, 

the court sees no present, actual conflict between the Resolution and the Zoning Ordinance.  It 
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declines to rule on the validity of the Resolution or the MLA in the abstract.  (See City of Santa 

Monica v. Stewart (2005) 126 Cal.App.4th 43, 59 (discussion of concept of ripeness) and 63-64 

(“the ripeness doctrine is primarily bottomed on the recognition that judicial decisionmaking is 

best conducted in the context of an actual set of facts so that the issues will be framed with 

sufficient definiteness to enable the court to make a decree finally disposing of the 

controversy.”) 

Further, petitioners have failed to show how waiting until such an instance occurs will 

prejudice them. 

 

  

22.  TIME:  9:00   CASE#: MSN19-0688 
CASE NAME: BLICKENSTAFF  VS.  CITY OF SAN RAMON 
HEARING ON DEMURRER TO 1st Amended CIVIL PETITION 
FILED BY NEW CINGULAR WIRELESS PCS, LLC 
* TENTATIVE RULING: * 
 
See Line 21. 

 

  

23.  TIME:  9:00   CASE#: MSN19-0993 
CASE NAME: RE NATALIE MARTINEZ 
HEARING ON PETITION FOR TRANSFER OF STRUCTURED SETTLEMENT 
FILED BY CATALINA STRUCTURED FUNDING INC. 
* TENTATIVE RULING: * 
 
Appearance required. 

  

24.  TIME:  9:01   CASE#: MSC17-02238 
CASE NAME: CITY OF MARTINEZ  VS.  KILMER 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY KERRY KILMER, TIM PLATT, MARK THOMSON 
* TENTATIVE RULING: * 
 
Continued to 8/15/19 at 9:00 am per fax of counsel. 

  

25.  TIME:  9:01   CASE#: MSN17-0681 
CASE NAME: FRIENDS/PINE MEADOW  VS.  CITY OF MARTINEZ 
SPECIALLY SET HEARING ON RELATED CASE  ( C17-02238 ) 
SET BY DEPT. 33 
* TENTATIVE RULING: * 
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Continued to 8/15/19 at 9:00 am per fax of counsel. 

  

26.  TIME:  9:01   CASE#: MSN18-1809 
CASE NAME: FRIENDS OF PINE MEADOW  VS.  CITY OF MARTINEZ 
SPECIALLY SET HEARING ON RELATED CASE  ( C17-02238 ) 
SET BY DEPT. 33 
* TENTATIVE RULING: * 
 
Continued to 8/15/19 at 9:00 am per fax of counsel. 

 

27.  TIME:  9:03   CASE#: MSC18-00278 
CASE NAME: SAED VS. HAMMONS 
SPECIALLY SET HEARING ON EX PARTE APPLICATION TO ENFORCE SETTLEMENT 
* TENTATIVE RULING: * 
 
Defendants’ motion to enforce the settlement is granted.  The parties executed a settlement 
agreement whereby for payment of $3,000 to plaintiff and defendants’ waiver of their claim for 
return of pet and security deposits, which plaintiff agreed to accept, plaintiff agreed to dismiss 
the case.  She failed to do so. 

 

 


